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ADvERSE POSSESSION
 FENCE. The plaintiffs and defendants were neighbors and 
their properties were separated by an old fence constructed 
among trees on the disputed property. The defendants had a 
survey performed and constructed a new fence based on the 
actual boundary line several feet past the old fence. The plaintiffs 
sued to recover the disputed area, claiming title by presumptive 
acquiescence of the boundary through the existence of the fence 
for more than 15 years. The trial court found that the fence was 
in disrepair and that the plaintiffs showed that only they and 
their predecessors in interest believed the fence to be the actual 
boundary of their property. The court found that there was 
insufficient evidence that the defendants or their predecessors 
in interest treated the fence as the boundary line. The court 
noted that cultivation of one side of the fence did not reach the 
fence. The court held that, without proof of a mutual agreement 
that the fence was the boundary, there was no presumption of 
acquiescence from the mere existence of the fence. Grubka 
v. Deusen, 2008 Mich. App. LEXIS 1394 (Mich. Ct. App. 
2008).
BANkRuPTCy
FEDERAL TAX
 AuTOMATIC STAy. The debtors filed for Chapter 13 in 
1998 and  owed pre-petition taxes. When the debtors filed for 
bankruptcy the IRS placed a “V-freeze” on the debtors’ tax 
account, preventing any refunds unless separately approved by 
the IRS. The debtors’ confirmed plan provided for payment of 
priority tax claims. The IRS did eventually make the 1999 refund 
after the debtors modified their bankruptcy schedules to include 
the refund amount in the tax claims. In 2000, the debtors filed 
a complaint against the IRS for violation of the automatic stay 
in imposing the V-freeze on the debtors’ tax account for 1999. 
The court held that the administrative freeze on the debtors’ tax 
account did not violate the automatic stay because (1) the stay 
was implemented also to prevent collection efforts which would 
violate the stay, (2) the freeze helped preserve estate property 
while the parties modified the bankruptcy plan, (3) the freeze 
had sufficient procedures for protection of the IRS and debtors’ 
interests, and (4) the length of the freeze for six months was 
not excessive. In re Harchar, 2008-2 u.S. Tax Cas. (CCH) ¶ 
50,448 (Bankr. N.D. Ohio 2008).
FEDERAL  AGRICuLTuRAL 
PROGRAMS 
 LOANS. The CCC has announced the implementing 
provisions of the Food, Conservation, and Energy Act of 2008 
(2008 Farm Bill) regarding Marketing Assistance Loans (MAL) 
and Loan Deficiency Payments (LDP) for 2008 crop cotton and 
peanuts. The 2008 Farm Bill authorizes the continuation of the 
MAL and LDP programs for the 2008 through 2012 crops. The 
notice specifies how CCC will administer 2008 crop MAL and 
LDP provisions. 73 Fed. Reg. 43400 (July 25, 2008).
 ORGANIC FOOD. The AMS has issued a proposed rule 
which would amend the USDA National List of Allowed and 
Prohibited Substances to reflect one recommendation submitted 
to the Secretary of Agriculture by the National Organic 
Standards Board (NOSB) on May 22, 2008. Consistent with 
the recommendation from the NOSB, this proposed rule would 
revise the annotation of one substance on the National List, 
Methionine, to extend its use in organic poultry production 
until October 1, 2010. 73 Fed. Reg. 40197 (July 14, 2008).
 PACkERS AND STOCkyARDS ACT. The plaintiffs 
were broiler chicken producers who raised the chickens under 
contracts with the defendant chicken processor. The defendant’s 
payment schedule was based on rating the producers by the 
quality of their chickens and the cost of production. However, 
the chairman of the defendant corporation also produced 
chickens for the defendant and was compensated by the lesser 
of a weekly market price or 102 percent of the costs of raising 
the chickens. The plaintiffs claimed that the special treatment 
of the chairman, an insider in the corporation, violated 7 U.S.C. 
§§ 192(a), (b) of the Packers and Stockyards Act as “undue 
or unreasonable preference or advantage.” The defendant 
argued that the plaintiffs had not shown any adverse effect 
on competition; therefore, no violation of Sections 192(a), 
(b) occurred. Although the court acknowledged a substantial 
number of other circuits have held that the PSA sections require 
a showing of an adverse effect on competition, the court held that 
the plain language of the statutes was clear and unambiguous 
and contained no requirement of a showing of adverse effect 
on competition. The court noted that the contrary decisions 
were based on legislative history, preceding legislation and 
overall policy, but held that these factors were not sufficient to 
overcome the plain language of the statute. The court also noted 
that other sections of the statute did have explicit requirements 
of showing of adverse effect on competition; therefore, the 
omission of the requirement in Section 192(a), (b) indicated that 
no such requirement was intended by the Congress. Wheeler 
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v. Pilgrim’s Pride Corp., 2008 u.S. App. LEXIS 15391 (5th 
Cir. 2008).
 PAyMENT LIMITATIONS. The CCC has announced 
implementation of the provisions of the Food, Conservation, 
and Energy Act of 2008 (the 2008 Farm Bill) regarding payment 
limitation and payment eligibility provisions (including the 
average adjusted gross income limitation) for the 2008 crop, 
fiscal, or program year. The 2008 Farm Bill authorizes payment 
limitations and payment eligibility provisions that were previously 
authorized for preceding commodity and conservation programs 
under the Farm Security and Rural Investment Act of 2002 (the 
2002 Farm Bill).  Through a subsequent rule, CCC will implement 
payment limitation and payment eligibility provisions for 2009 
through 2012. 73 Fed. Reg. 40283 (July 14, 2008).
 RECALLS OF MEAT AND POuLTRy PRODuCTS. The 
FSIS has adopted final regulations amending the federal meat and 
poultry products inspection regulations to provide that the FSIS 
will make available to the public the names and locations of the 
retail consignees of meat and poultry products that have been 
recalled by a federally-inspected meat or poultry establishment if 
the recalled product has been distributed to the retail level. This 
rule will apply only where there is a reasonable probability that 
the use of the recalled product will cause serious adverse health 
consequences or death (Class I recalls). FSIS will routinely post 
this information on its web site as it compiles the information 
during its recall verification activities. 73 Fed. Reg. 40939 (July 
17, 2008).
 TuBERCuLOSIS. The APHIS has issued proposed 
regulations amending the regulations regarding the payment of 
indemnity for animals destroyed because of bovine tuberculosis 
to provide that an approved herd plan must be in place prior to 
the payment of indemnity, and to provide that 10 percent of the 
gross indemnity payment be withheld by the APHIS until the 
conditions of an approved herd plan have been implemented. The 
proposed regulations also deny payments of federal indemnity 
for a herd whose owner has failed to follow the provisions of an 
approved herd plan, or has violated the conditions of an approved 
herd plan. 73 Fed. Reg. 43171 (July 24, 2008).
 FEDERAL ESTATE
AND GIFT TAXATION
 CHARITABLE DEDuCTION. The IRS has adopted as 
final regulations which provide that the portion of a charitable 
remainder annuity trust or a charitable remainder unitrust 
includible in a decedent’s gross estate is equal to the portion of the 
trust principal necessary to generate a return sufficient to yield the 
decedent’s retained annuity or unitrust payment. The regulations 
provide that, if a grantor retained the use of property transferred to 
a trust or the right to an annuity, unitrust, or other income payment 
during the grantor’s life, for any period not ascertainable without 
reference to the grantor’s death, or for a period that does not in 
fact end before the grantor’s death, the grantor has retained the 
right to income from all or a specific portion of the transferred 
property.  73 Fed. Reg. 40173 (July 14, 2008).
 TRuSTS. The taxpayers, husband and wife, had three 
children. The children were each married, and each had 
children. References to family include the taxpayers, their 
children, the spouses and former spouses of their children, 
and all other descendants of the taxpayers (both now living 
and future) and the spouses and former spouses of such 
descendants. The taxpayers established separate irrevocable 
trusts for each of their children and grandchildren. In addition, 
the children established irrevocable trusts for their respective 
descendants. Each child or grandchild of the taxpayers 
was the primary beneficiary of the trust established for that 
child or grandchild. Each trust received contributions only 
from the person who created the trust. All grantors and 
beneficiaries were United States citizens and no trust was a 
foreign trust. Each trust instrument provided the trustee with 
discretionary authority to distribute income and/or principal 
to the primary beneficiary of the trust during the primary 
beneficiary’s lifetime. In addition, each trust provided the 
primary beneficiary with the testamentary power to appoint 
the trust corpus to or for the benefit of one or more members 
of the family (other than the primary beneficiary) and/or one 
or more organizations described in I.R.C. §§ 170(c), 2055(a) 
and 2522(a). Each trust also provided that the grantor, or the 
primary beneficiary if the grantor was not living, could appoint 
a successor trustee other than the grantor if the current trustee 
either resigned or was no longer able to fulfill the duties 
of trustee. Finally, each trust provided that the trust would 
terminate, in all events, no later than 21 years after the death 
of the last to die of certain designated individuals living at 
the time of the creation of the trust. The trustee was a private 
trust company formed by the family members.  In the first fact 
situation, state law provided that any private trust company 
(PTC) must create a Discretionary Distribution Committee 
(DDC) and delegate to the DDC the exclusive authority to 
make all decisions regarding discretionary distributions from 
each trust for which it serves as trustee. In the second situation, 
the state did not have a law governing PTCs. The IRS ruled 
that, in both situations,  the trusts were not included in the 
taxpayer’s gross estate because the DDC members could not 
vote on distributions from trusts in which the member was a 
beneficiary. The IRS also ruled that the beneficiaries were not 
deemed to have a general power of appointment over the trusts. 
The IRS also ruled that the pre-September 25, 1985 trusts were 
not subjected to GSTT because the original independent trustee 
was replaced by the PTC. Notice 2008-63, I.R.B. 2008-31.
 vALuATION. The decedent owned assets in a restricted 
management account (RMA) with a bank, under which the 
bank had control over the investment of the assets in the 
account during the term of the account. The decedent had 
assigned one-sixth of the account to a RMA for the decedent 
child. The IRS ruled that the remaining assets in the decedent’s 
RMA were includible in the individual’s gross estate under 
I.R.C. § 2036(a), because, although the bank had full discretion 
regarding the investments, all assets requiring registration in 
the RMA were registered in the name of the bank’s nominee, 
and the individual was unable to withdraw funds until the end 
of the term, the individual was still the sole outright owner of 
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the assets within the RMA. The fair market value for estate 
and gift tax purposes was ruled to be the value of the assets 
within the RMA, because the restrictions imposed by the RMA 
agreement related primarily to obtaining long term growth, 
rather than to substantively restrict the underlying assets in the 
RMA. Further, pursuant to I.R.C. § 2703(a)(2), the restrictions 
on the sale or use of the property were disregarded for federal 
estate and gift tax valuation purposes. Accordingly, the gift to 
the child and the RMA in the estate were both valued at the 
full fair market value of the assets with no discounts allowed. 
Rev. Rul. 2008-35, I.R.B. 2008-29.
 FEDERAL INCOME 
TAXATION
 2008 STIMuLuS PAyMENT. The IRS has issued a 
reminder to qualifying retirees and veterans that it is not too 
late to file for an economic stimulus payment. The IRS will 
send a second set of information packets to 5.2 million people 
who may be eligible but who have not yet filed to receive their 
stimulus payment. The packages will contain instructions, an 
example Form 1040A return showing the few lines that need 
to be completed, and a blank Form 1040A. The packages will 
be mailed over a three-week period starting July 21. IR-2008-
91.
 ALTERNATIvE MINIMuM TAX. The taxpayers, 
husband and wife, had taxable dividends, foreign tax credits 
and net capital gain income as part of their total taxable income. 
The taxpayers did not include any computation of AMT. These 
income items produced an alternate minimum tax in excess 
of the regular tax and the taxpayers were assessed for the 
difference. The taxpayers argued that the imposition of AMT 
on the capital gains income violated the 2001 enactment of a 15 
percent tax rate on capital gains because the AMT effectively 
caused the capital gains to be taxed at a rate slightly higher 
than 15 percent. The court noted that, in computing the AMT 
there is a special computational provision for taxpayers with 
net capital gains under which the net capital gain income is 
multiplied by 15 percent and the result is added to the tax on 
other income included in AMTI. The court held that the statute 
was consistent with the 15 percent tax rate on capital gains. 
Fritz v. Comm’r, T.C. Summary Op. 2008-81.
 CORPORATIONS
 CAPITAL CONTRIBUTIONS.  The taxpayer was a rural 
telephone company which received payments from the federal 
and state governments under a universal service support 
program used to fund the extension of telecommunications 
to rural areas. The court held that the payments were income 
to the taxpayer and not contributions to capital because the 
payments were intended to supplement general revenue of 
the taxpayer. united States v. Coastal utilities, Inc., 2008-2 
u.S. Tax Cas. (CCH) ¶ 50,447 (11th Cir. 2008), aff’g, 483 
F. Supp. 2d 1232 (S.D. Ga. 2007).
 CHARITABLE DEDUCTION. The taxpayers were doctors 
who were members of a medical professional service corporation. 
The doctors were members of a state educational hospital and 
the hospital required the doctors to become employees of the 
hospital as part of a reorganization of the hospital as a tax-exempt 
professional services corporation. The taxpayers decided to 
transfer their shares in their corporation to the tax-exempt hospital 
before becoming employees of the hospital. After the transfer, the 
taxpayers’ corporation existed only for and until collection. The 
taxpayers claimed a charitable deduction for the contribution of 
the shares, based on a valuation which used the income method 
of valuation. The IRS initially claimed that the shares had no 
value but allowed a deduction based on an asset valuation of the 
stock. The court agreed with the IRS and held that the proper 
valuation was based on the value of the corporation’s assets at the 
time of the transfer because the corporation ceased operation of 
business, except to collect accounts, after the transfer. Bergquist 
v. Comm’r, 131 T.C. No. 2 (2008).
 DEPRECIATION. The IRS has issued a notice which explains 
how to claim the 50 percent additional first-year depreciation 
provided by the Food, Conservation, and Energy Act of 2008 
for qualified recovery assistance property placed in service by 
the taxpayer in the Kansas disaster area on or after May 5, 2007, 
during the taxable year that includes May 5, 2007.  The notice 
also explains how to elect not to claim that 50 percent additional 
first year depreciation if the taxpayer so chooses. Notice 2008-67, 
I.R.B. 2008-32.
 DISASTER LOSSES. On June 28, 2008, the president 
determined that certain areas in California are eligible for 
assistance from the government under the Disaster Relief and 
Emergency Assistance Act (42 U.S.C. § 5121) as a result of 
wildfires, which began on June 20, 2008. FEMA-3287-EM. 
On July 9, 2008, the president determined that certain areas in 
South Dakota are eligible for assistance from the government 
under the Act as a result of severe storms and flooding, which 
began on June 2, 2008. FEMA-1774-DR. On July 9, 2008, the 
president determined that certain areas in Oklahoma are eligible 
for assistance from the government under the Act as a result of 
severe storms and flooding, which began on June 3, 2008. FEMA-
1775-DR. On July 9, 2008, the president determined that certain 
areas in Kansas are eligible for assistance from the government 
under the Act as a result of severe storms, tornadoes and flooding, 
which began on May 22, 2008. FEMA-1776-DR. On July 14, 
2008, the president determined that certain areas in Michigan are 
eligible for assistance from the government under the Act as a 
result of severe storms, tornadoes and flooding, which began on 
June 6, 2008. FEMA-1777-DR. Taxpayers who sustained losses 
attributable to these disasters may deduct the losses on their 2007 
returns.
 DISCHARGE OF INDEBTEDNESS. The taxpayer had a 
credit card account and defaulted on payments on the account. 
The credit card company filed suit in state court to collect the 
debt and was awarded $27,859.49 plus interest and attorney’s 
fees and post-judgment interest. The credit card company then 
settled with the taxpayer for a lesser amount and reported to the 
IRS the balance of the judgment due on the settlement date as 
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discharge of indebtedness income. The taxpayer did not dispute 
that discharge of indebtedness income was realized but disputed 
the amount. The court held that the credit card company correctly 
determined the amount owed under the judgment as of the 
settlement date, including post-petition interest; therefore, the 
amount of discharge of indebtedness income was correct. Winn 
v. Comm’r, T.C. Memo. 2008-172.
 INCOME AvERAGING. The IRS has issued final and 
temporary regulations amending the income averaging rules 
available for farming and fishing businesses. The temporary 
regulations provide that a lessor of a vessel is engaged in a 
fishing business within the meaning of I.R.C. § 1301(b)(4) if 
the payment due to the lessor under the lease is based on a share 
of the lessee’s catch (or a share of the proceeds from the sale 
of the catch) and the lease is a written agreement entered into 
before the lessee begins significant fishing activities resulting 
in the shared catch. A fixed lease payment is not eligible for 
income averaging. The temporary regulations also provide that 
crew members are engaged in a fishing business, whether or not 
they are treated as employees for employment tax purposes. The 
temporary regulations also clarify that the maximum amount of 
income that an individual may elect to average is the total of the 
individual’s farm and fishing income and gains, reduced by any 
farm and fishing deductions or losses allowed as a deduction 
in computing taxable income. 73 Fed. Reg. 42522 (July 22, 
2008).
 IRA. The taxpayer was married and owned a qualified 
retirement plan with an employer. The taxpayer withdrew all the 
funds in the plan when the taxpayer was 51 and the taxpayer’s 
spouse was 45. The taxpayer reported the distribution amount as 
taxable income but did not pay the 10 percent extra tax on early 
withdrawal. The taxpayers used the funds to pay the costs of 
unreimbursed moving expenses incurred because of the spouse’s 
military employment transfer. The taxpayers argued that the 10 
percent tax should be waived because the funds were needed 
because of the financial hardship resulting from the spouse’s 
relocation. The court held that there was no exception to the 10 
percent tax for financial hardship or moving expenses; therefore, 
the distribution was subject to the 10 percent tax. Carder v. 
Comm’r, T.C. Summary Op. 2008-82.
 The taxpayer withdrew funds from an IRA on July 26, 2006, 
with the intent to use the funds to purchase a new home. The 
home purchase agreement was withdrawn on August 30, 2006, 
and the taxpayer intended to redeposit the funds in the IRA 
within 60 days after the distribution; however, the taxpayer 
claimed to have been prevented from timely redepositing the 
funds because the taxpayer’s father was diagnosed with cancer. 
The taxpayer redeposited the funds in a non-IRA in January 
2007. The taxpayer sought a waiver of the 60-day requirement 
for re-contribution of the funds in an IRA. The IRS denied the 
request, ruling that the taxpayer failed to demonstrate that the 
taxpayer was prevented from timely redepositing the IRA funds. 
Ltr. Rul. 200829030, April 21, 2008.
 LIkE-kIND EXCHANGES. The taxpayers were two 
companies with several affiliates who owned several properties 
as tenants in common. Each property was governed by a tenants-
in-common agreement. Each co-ownership agreement was 
virtually identical for each of the properties. The agreements 
provide that the taxpayers each have a right to 50 percent of 
all income and an obligation to pay 50 percent of all expenses. 
Under the terms of the agreements, each of the taxpayers retained 
the right to approve the hiring of any manager, the sale or other 
disposition of the property, the leasing of all or a portion of 
the property, the creation or modification of any blanket lien, 
the hiring of a property manager, the resolution of any claims, 
lawsuits, or demands of any type or nature whatsoever potentially 
affecting the property, and the encumbering or pledging as 
collateral an interest in the property. If either taxpayer advanced 
funds necessary to pay expenses associated with the property, 
the other taxpayer must repay such advance within 31 days of 
the date the expense, obligation or liability was paid. The IRS 
ruled that each taxpayer’s undivided fractional interest in the 
properties did not constitute an interest in a business entity under 
Treas. Reg. § 301.7701-2(a) for purposes of qualification of the 
undivided fractional interest as eligible replacement property 
under I.R.C. § 1031(a). Ltr. Rul. 200829012, March 17, 2008; 
Ltr. Rul. 200829013, March 17, 2008.
 LOW INCOME HOuSING CREDITS. The IRS has 
announced that it will suspend certain requirements for the low-
income housing tax credit in Missouri in order to allow qualified 
low-income housing projects located anywhere in that state to 
provide housing to victims of the recent storms and flooding. 
Notice 2008-66, I.R.B. 2008-31.
 MORTGAGE INTEREST. The taxpayers lived in a house 
purchased by their son with a loan obtained by the son. The 
mortgage payments, taxes and maintenance costs for the property 
were made by a corporation in which one taxpayer was the 
registered agent and the other was president.  The IRS denied the 
deductions for mortgage interest and real estate taxes because the 
taxpayers were not the title holders or the mortgagee on the home 
mortgage. The court held that, because the taxpayers were the 
equitable and beneficial owners of the property and the payments 
were made by a corporation controlled by the taxpayers, the 
taxpayers had sufficient interest in the residence to be eligible to 
claim the deductions for mortgage interest and real estate taxes. 
Njenge v. Comm’r, T.C. Summary Op. 2008-84.
 PARTNERSHIPS
 LIKE-KIND EXCHANGES. The IRS has approved a LIFO 
allocation among partners of recognized gain resulting from a 
like-kind exchange in which boot was received. The exchange 
involved I.R.C. § 704(c) property which was exchanged for other 
Section 704(c) property but only partially qualified for like-kind 
exchange deferred recognition of gain. The issue was how to 
allocate the gain among the partners in conformation with Treas. 
Reg. § 1.704-3(a)(8). Ltr. Rul. 200829023, April 16, 2008.
 RETURNS. The IRS has issued temporary regulations which 
(1) eliminate partnership signature requirements and (2) allow 
pass-through entities to obtain an automatic five month extension 
of time to file certain returns, using Form 7004. The five-month 
extension gives partners one month notice of the partnership 
filing before the individual partners’ six month filing extension 
expires. 73 Fed. Reg. 37389 (July 1, 2008).
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SAFE HARBOR INTEREST RATES
August 2008
 Annual Semi-annual Quarterly Monthly
Short-term
AFR  2.54 2.52 2.51 2.51
110 percent AFR 2.79 2.77 2.76 2.75
120 percent AFR 3.04 3.02 3.01 3.00
Mid-term
AFR  3.55 3.52 3.50 3.49
110 percent AFR  3.91 3.87 3.85 3.84
120 percent AFR 4.26 4.22 4.20 4.18
Long-term
AFR 4.58 4.53 4.50 4.49
110 percent AFR  5.04 4.98 4.95 4.93
120 percent AFR  5.51 5.44 5.40 5.82
Rev. Rul. 2008-43, I.R.B. 2008-31.
 RETuRNS.  The IRS has issued specifications for paper and 
computer-generated substitutes for the January 2008 revision of 
Form 941, Employer’s Quarterly Federal Tax Return, and for the 
January 2006 revision of Schedule B (Form 941), Report of Tax 
Liability for Semiweekly Schedule Depositors. Rev. Proc. 2008-
32, 2008-2 C.B. 82.
 The IRS has issued guidelines regarding the preparation and use 
of substitute forms for Form W-2, Wage and Tax Statement, and 
Form W-3, Transmittal of Wage and Tax Statements, for wages 
paid during the 2008 calendar year.  Under the revenue procedure, 
substitute Form W-2 (Copy A) and substitute Form W-3 are forms 
that are not printed by the IRS. Copy A or any other copies of a 
substitute Form W-2 or a substitute Form W-3 must conform to 
the specifications in this revenue procedure to be acceptable to the 
IRS and the SSA. No IRS office is authorized to allow deviations 
from this revenue procedure. Preparers should also refer to the 
separate 2008 Instructions for Forms W-2 and W-3 for details on 
how to complete these forms. See Part C, Section 4, for information 
on obtaining the official IRS forms and instructions. See Part B, 
Section 2, for requirements for the copies of substitute forms 
furnished to employees. Rev. Proc. 2008-33, 2008-2 C.B. 93.
 The IRS has extended, to August 29, 2008, the postponement 
of the deadlines for victims of storms, flooding and tornadoes in 
presidential disaster areas in Indiana, Iowa, Illinois, Nebraska, 
West Virginia and Wisconsin to perform time-sensitive acts. Storm 
victims in these disaster areas are allowed to postpone until this 
deadline the filing of certain tax returns, making of certain tax 
payments and performance of other time-sensitive acts. The IRS 
had previously extended deadlines in these six states, with six 
different deadlines applicable to each. IR-2008-89.
 The IRS has issued proposed regulations that amend existing 
regulations issued under I.R.C. § 7508A to clarify rules relating 
to the postponement of certain tax-related acts by reason of a 
Presidentially declared disaster or terroristic or military action. 
The proposed regulation clarifies the scope of relief under Section 
7508A and specifies that interest may be suspended during the 
postponement period. 73 Fed. Reg. 40471 (July 15, 2008).
INSuRANCE
 POLLuTION DAMAGE. The insured was a olive processor 
and one of the insured’s process pond levees broke and flooded 
several acres of neighboring orchards and vineyards with salt-
water/brine, destroying the crops. The neighbors obtained a 
negligence judgment against the insured for $70 million and the 
plaintiff insurance company sought a declaratory judgment that 
its insurance policy did not cover the costs of the damage because 
the policy excluded damages for pollution of property. The court 
held that salt-water was a pollutant as to crop land; therefore, 
the escape of the brine from the pond caused the pollution of 
the neighbors’ land and was excluded from coverage under the 
insurance policy. National Fire Insurance Co. v. Martinelli, 
2008 u.S. Dist. LEXIS 52911 (E.D. Calif. 2008).
NEGLIGENCE
 PROPERTy. The plaintiff was injured while riding a horse on 
the plaintiff’s property when the horse tripped over an exposed 
wire protruding from an electrical power pole. The pole was 
maintained by the United States as part of its easement over the 
property. The plaintiff claimed that the wire became exposed 
during construction  of a water pipeline by the state and sued 
the federal and state governments and the pipeline contractor for 
negligence in failing to maintain the property in a safe condition. 
The trial court granted summary judgment to all defendants. 
The appellate court affirmed, noting that there was no evidence 
that the pipeline construction caused the wire to be exposed and 
that, because the wire was not electrically charged, the federal 
government was not charged with a higher duty of care to 
prevent the exposure of the wire. The court noted that the federal 
government had no knowledge of the hazard and reasonably 
relied on its engineers to discover any hazardous conditions 
on the easement area. The court also noted that there was no 
evidence of when or how the wire became exposed; therefore, 
the plaintiff was unable to demonstrate the reasonableness of 
the governments’ efforts to discover the hazard. Christensen v. 
united States, 2008 u.S. App. LEXIS 14569 (10th Cir. 2008), 
aff’g, 2007 u.S. Dist. LEXIS 36717 (D. utah 2007).
IN THE NEWS
 HOME MORTGAGE DEDuCTION. The New York Times 
has reported that the housing bill currently under consideration by 
the U.S. Congress contains a provision allowing non-itemizing 
homeowners to claim a $1000 ($500 if single) deduction in 
addition to the standard deduction. 
 TAX COLLECTION. The Government Accounting Office 
has released a report on the IRS efforts to collect unpaid tax 
debts. The GAO report “identified material weaknesses in IRS’s 
controls over unpaid tax assessments and collections partly 
due to the lack of agency-wide cost-benefit data and related 
performance measures.” GAO Report to the Committee on 
Finance, u.S. Sentate, “Tax Debt Collection - IRS Has a 
Complex Process to Attempt to Collect Billions of Dollars 
in unpaid Tax Debts,” GAO-08-728, June 2008.
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FARM INCOME TAX, ESTATE AND 
BuSINESS PLANNING SEMINARS
by Neil E. Harl
Outrigger keauhou Beach Resort, Big Island, Hawai’i.  January 6-10, 2009
 Spend a week in Hawai’i in January 2009 and attend a world-class seminar on Farm Income Tax, Estate and 
Business Planning by Dr. Neil E. Harl.  The seminar is scheduled for January 6-10, 2009 at the spectacular 
ocean-front Outrigger Keauhou Beach Resort on Keauhou Bay, 12 miles south of the Kona International 
Airport on the Big Island, Hawai’i.
 Seminar sessions run from 8:00 a.m. to 12:00 p.m. each day, Tuesday through Saturday, with a continental 
breakfast and break refreshments included in the registration fee. Each participant will receive a copy of Dr. 
Harl’s 400+ page seminar manual Farm Income Tax: Annotated Materials and the 600+ page seminar manual, 
Farm Estate and Business Planning: Annotated Materials, both of which will be updated just prior to the 
seminar.
 The Agricultural Law Press has made arrangements for substantial discounts on partial ocean view hotel 
rooms at the Outrigger Keauhou Beach Resort, the site of the seminar.  The seminar registration fee is $645 
for current subscribers to the Agricultural Law Digest, the Agricultural Law Manual or the Principles of 
Agricultural Law. The registration fee for nonsubscribers is $695.   For more information call Robert Achenbach 
at 541-466-5544 or e-mail at robert@agrilawpress.com.
AALA ANNuAL AGRICuLTuRAL LAW SyMPOSIuM
 The American Agricultural Law Association is holding its 29th annual Agricultural Law Symposium on 
October 24 & 25, 2008 at the Marriott Hotel in downtown Minneapolis, MN.
 Topics will include annual updates on bankruptcy, income and estate tax, federal farm programs, food safety 
and environmental law. Special panel presentations are being planned for topics of special interest to Minnesota 
and Midwest practitioners, as well as panel discussions on national agricultural law topics, including the 2008 
Farm Bill. 
 More information can be found on the AALA web site http://www.aglaw-assn.org or by contacting Robert 
Achenbach, AALA Executive Director at RobertA@aglaw-assn.org or by phone at 541-466-5444.
